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September 2, 2010

Jeff S. Jordan, Esq.

Office of the General Counsel
Federal Election Commission
999 E. Strect, NW
Washington, DC 20463

Re: MUR 6322: John P. Heisserer, Treasurer, and Tommy Sowers for Congress

Dear Mr. Jordan:

The undersigned represent John Heisserer and Tommy Sowers for Congress (“SC” or
“Respondents,” collectively), Square, Inc. (“Square™) and Jack Dorsey. By this letter, Sowers
for Congress, Jack Dorsey and Square, Inc. respond to a complaint filed by Floyd Ferrell. In his
complaint, Mr. Ferrell alleges that Respondents violated 11 C.F.R. § 114.2 (a) and (d); 11 C.F.R.
§ 113.2(e) and 11 C.F.R. § 114.2(f)(1) when SC held a fundraising event that was also styled a
“launch party” for Square.

The Respondents do not dispute the underlying facts in this matter, that Mr. Sowers’s
campaign committee, Sowers for Congress, hosted an event at which it received contributions
via it’s vendor, Square Inc.’s, technology. Respondents dispute, however, the characterization of
this event as a corporate contribution to Sowers for Congress, that SC used Square’s name in
order to solicit cartributinns, that Sowers for Congress convertad any contributiens to persanal
use, that Square made any in-kind centributions to Sowers for Congress, and that Square’s CEQ
Jack Dorsey endorsed Tommy Sowers. Respondents further contend that even if Dorsey’s
comments were interpreted by some as an endorsement, that those comsments were made in his
personal capacity unrelated to his relationship with Square, Inc. Finally, assuming arguendo that
there were violations of federal campaign finance law, Respondents contend that the amount
involved is de minimis and that the Federal Election Commission (“Commission™) should
therefore exercise its prosecutorial discretion and take no further action on this matter.
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FACTS AND ANALYSIS

Sowers for Congress (“SC”) is a candidate commiittee registered with the Commission as
the principal campaign cummittee foa Tommy Suwers’s candidany far 1he g% Coegressinnal
District ef Missauci. SC is subject ta the prohibitions, limitatians rad reporting nxaiiremenis of
Federal law:

On June 8, 2010, SC hosted a fundraiser in Washington D.C. at which it raised $5,574 for
the campaign. The event secondarily served as one of a number of launch parties for Square’s
service. ‘Square is a company that provides free devices to any individual or campaign who signs
up for their service, which is receiving and processing credit card payments via mobile phones.

The complaint sets forth two esaential allegations. First, that SC accepted atxd Square
made corporate facilitated contributions in contravention of 11 C.F.R. § 114.2 (a) and (d)
through the uze of the Sguare nanic, s photograph of its produet, a written rfnscription of the
product and an endarsenent by Square’s CEO, Jack Porsey. Complaint at 3. Second, the
coniplaint aiieges that either the eost of the fundraiser constituted an illegal corperate
contribution to SC from Square, or that payment by the Committee violates the prohibition an
the personal use of campaign funds. 11 C.F.R. § 113.2(e) and (g). Neither of these accusations is
meritorious’.

Fini, Hespandmts maintum that at no time did Sguare Hic. pay for any portion of the cost
of the fandmmiser. Nor did they ever approve or comment on any invitation or promotional
materials for the event. Nor did they solicit or facilitate contributions on behalf of the Sowers
Campaign. I fact, Square’sinvolvemant it tiis event was limited to their provisim of serviaes,
fou thair usual and normal per-transactian fee, to the Sowers campaign, as ihey wunld tc any
other campaign that sought to avait itself of Square’s services Square’s CEO, Jack Dorsey, was
involved in the event as a personal supporter of Tommy Sowers. He was never identified es the
CEO of Square Inc., but even if he was, it would not make any difference.? As such, his
involvement is similar to the involvement of John Walsh of the “America’s Most Wanted,”
televisioz program in the campaign of Patty Wettering. See In re Putty Wetterling for Congress,
Matter Under Review 5578, First Goneral Counsel’s Report at 7 (F.E.C. February 15, 2006). As
in that mmtter, SC paid for afl cxpanses of the event, ne promotiomu! materials far the event
suggestext that Squue was endmaing SC (“Ths Tommy Soweis eampsign is using Square,..,”
Exhihit 1), and Jack Dorsey appoarad in hie personal capacity.

In addition, the enly degree to which the Sowers Campaign used Squere’s name was as
that of a commercial vendor. The FEC has exempted commercial vendors from the strictures of
the corparate facilitation restrictions. 11 C.F.R. § 114.2(f)(1). Commercial vendor is defined as
“any persons providing goods or services to a candidate or political committee whose usual and
normal business involves the sale, rental, lease or provision of those goods or services.” 11

! The complaint’s altemative silegation that the caosts of the fundraiser constitute “persbanl use” uatier 2 U.S.C. §
439(a) is also without merit. Neither Tommy Sowers, nor any meraber af his family nwn stock in or in any way are
financially connected to Square Inc. They did not benefit personally in any way from this event.

2 He was described in reference to a previous project with which he was affiliated.
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C.F.R. § 116.1(c). Square’s normal business operations include the sale of its services as a credit
card processor via mobile phones. It was in this capacity that it was associated witlt SC. To say
that federal campaign finunce law or regulations prohibit the ase of a corposute name in any
Jashion wanid be akin Id siyang timt a campidga adyertising that il accepts contrthntimis win
Visa, MaaterCait, er AciBhie, wonld constitute corporate facilitation of cantobutiuiis hecouse
those names are trndsmenrked.  Siquare is merely a conduit for eentribufiims, atbeit ane tess well
known to the generat publie at thic time. Any mentien of Squnre was incidental to its role in the
campaign as a vendor the campaigr was using so that attendees could contribute to the Sowers:
campaign utilizing its new vendor and its device. Complaint at 1-2., The Sowers Campaign avers
that it paid the full market value for the use of Square’s services at the event in question. Any
name recognition benefit received by Square was ‘equivalent to the Benefit received by any
vendor that deuls with the puilie for any campaign. The advertising of the event was designed to
alart potential attenaces of an event that was headlined by well-knuwn entities in Democratic
Party eirclcs, i.e. former Damocratic Party Chairman aitd Presidoniia! Candidati Howord Dean,
Presidential Advisar Paul Begala, Presidoicteal Camditinie Gon. Wesley Clark, Congressmam
Patrick Murphy, White House Senior Staffer Karen Finnicy and lonathau Powers. Theae
Democratic leaders were much more of the draw to conmbutnrs to the event, not Square’s
services to the campaign.

Second, the Complaint attempts to apply the ruling that the Commission issued in AO
2067-10 in order to allege that SC and Square violated federal campaign finance law. However,
the comparison is inapposite for several reasons. First, in AO 2007-10, the Reyes Committee
was soliciting contributions froit employees ol carparations — the “huok” was publicly
.displaying a aign that the emptoyes of a named carporaticn was sponsoring a hole in & golf
tocnunent tiesigned to mise aidditinual contritmtions to tha committee. Nothing of ihe sort
occurred in SC’s fundrmiser. Square was oniy a vendor to the committee. Seeand, the
Commission’s reasoned in AO 2007-10 that, because the Reyes Committee’s “stated reason for
including corporate emplayer’s names, trademarks, or service marks is to encourage
contributions” to it, such use would constitute corporate facilitation of contributions. AO 2007-
10 at 2-3 (F.E.C. August 21, 2007). Conversely, the Sowers campaign did not utilize Square’s
name for the purpose of encouraging contributions. The Committee was merely diternpting to
draw attention to an incvative technology that it had utilized in its fundraising operations, as
other caedidales had done. To be sure, SC had been using Square technology throughout the
campalgn and had utilized Square’s processiirg systxm foe priar fondreiving eveats. While the
Rewes Committee sought to abtaim contributions fromn amployees try the “aae of the carperatian’s
resources,” such a characterization does nnt apply in this eage. /d. Square is a verelor for SC; it
provides a service to the esmmittee in exchange for set fees and SC paid Square the full market
value of its services. While the campaign may have wanted to alert event attendces that they
could utilize a unique new technalogy to contribute, such a signal is a far cry from posting the
corporate affiliation of employees who had contributed to the Reyes Committee in an attempt to
induce dortors to sponsor a hole at a golf tournament because it would benefit both the individual
and Its employer. Because ao employees of Square were advertised as invitess to attend the
evenl, there is nu way in which the incidental utilization of the Square murae could be seon to
indace sueh indiwiduals to eoatribnte to nnd attend the event. Tihs was the preeise issue to whith
the Reyes AO 2017-10 spake, hut is inapplicalile tv thio preennt case.
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Lastly, the total amount raised at the Sowers event related to this Complaint’s is only
$5,574. We believe that this amount is far below the threshold the Commission has used in the
past in which the Commission Has utilized its prosecutorial discretion to take mo action. Thus,
even assuming nrguendo that thie Commissian finds that there 1aay be teason fo helieve a
vialaiion has oocurred, Respondents urge the Contmnissiott ta take na action beoause ihe amount
involved is de minimis. The Federal Election Casnmission has prosecutorial discretion to
determine whether te take action 4n an individual case or dismiss the case, See Heckler v. A
Chaney, 470 U.S. 821 (1985). In the past, Cammissioners have indicated that the amount raised
in connection with this event, $5574, is below the threshold under which the Commission will
exercise its prosecutorial discretion to dismiss claims. See In re Joseph Gallagher, MUR 5651,
Statement of Reasons of Chairman Michael E. Toner and Commissioners Mason and von
Spakovsky (F.E.C. September 21, 2006); In re Republican Party of Arkansas, MUR 5235, First
Genuaral Counsel’s Repory at 13 (F.E.C. September 26, 2001); In re Wu for Congress, AR 00-
03/MUR 5176, First Genaral Coeusel’s Report at 3 (F.E.C. Feb. 15, 2001); In re McCormick for
Congress, AR 99-20/MUR 5055, First General Counsel’s Report at 2 (F.E.C. July 18, 2000).
Therefore, Respondents urge the Commission to take no action on this matter at this time in an
exercise of its prosecutorial discretion and in furtherance af the Commission’s priorities and
resources because the amount involved is de minimis.

For the reasons stated above, the Respondents did not make or knowingly accept
corporate facilitated contributions, nor did Square make corporate contributions to the Sowers
campaign, nor was there any conversion of campaign funds for personal use. We respectfully
request that the Conunission find no reasen to believe that any violation of tho Act occured md
cleae the fiie.

Sincegely,

Neil Reift
Counsel for Respondents



